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By Edwin R. Rubin, Esq. 
 
Introduction 
 
 The labor certification application process, PERM, as of March 28, 2005 (Federal 
Register: December 27, 2004, Volume 69, Number 247,  pages 77325-77421 is an 
electronic filing system that requires employers conduct recruitment before filing their 
applications for permanent alien labor certification. Employers are required to place a job 
order, post a hard copy version of the job opportunity on site (although DOL does not 
consider this a recruitment step – see discussion below) and place two Sunday newspaper 
advertisements or Sunday newspaper ad and print journal ad.  If the application is for a 
professional occupation, the employer must conduct three additional recruitment steps 
that the employer chooses from a list of 10 alternative recruitment steps published in the 
regulation. The employer is not required to submit any documentation with its 
application, but is mandated by regulation to prepare a recruitment report and to maintain 
the supporting documentation specified in the regulation and provide it in the event of an 
audit.  20 C.F.R. § 656.17(g). 
 
 Please remember that the regulations and practice require a prevailing wage 
determination (PWD), even for Schedule A (20 C.F.R. §656.5 and 15) and Special 
Handling cases (20 C.F.R. §656.18), even for unionized positions. 
 
 The time frames for recruitment and filing specified in the regulation, 20 C.F.R. 
§656.17(e)(1)(i) and 20 C.F.R. §656.17(e)(ii), are inflexible and denial will follow any 
failure to comply.  The requirement is that all mandatory steps, (1) the job order and (2) 
two Sunday newspaper or one Sunday newspaper and one print journal ad, (3) the posting 
notice (see 20 C.F.R. §656.10(d)(3)(iii)) and the additional steps required for professional 
occupations, must be completed no earlier than 180 days before filing and no later than 
30 days before filing. One of the additional steps required for professional recruitment 
may be within the 30 days before filing, 20 C.F.R. §656.17(e)(1)(ii) but good practice is 
to avoid any of the steps in the 30 days prior to filing, if possible.   
   
 See Luyon Corp., 2007-PER-27 (June 12, 2007); Dr. Afshin Abdollahi DMD, Inc., 
2008-PER-00009 (December 17, 2007); Beck AG Operations, Inc, 2008-PER-00005 
(December 18, 2007); and Golden Bridge Restaurant LLC., 2007-PER-00099 (December 
18, 2007).  BALCA has made it clear that the mandatory time frames are fundamental to 
the process and no deviation will be permitted. 
 
What Is A Professional” Occupation  
 
Requiring Additional Recruitment Steps 

                                                 
186 This article covers only the mandatory and additional recruitment steps required for professional 
occupations 
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 The promulgation of the PERM regulation contained “Appendix A to the 
Preamble]– Professional Recruitment Occupations – Education and Training Categories 
by O*Net – SOC Occupation”.  See Fed Reg Vol. 69, No. 27, December 27, 2004 at 
pages 77377-77384.  [Reference to the “Preamble” relates to all the supplementary 
material in the regulation promulgation of December 27, 2004]. BALCA has made it 
clear that any occupation on that list requires the additional recruitment steps for 
professional occupations. See Orlandi Landscaping Group, 2007-PER-00016 (April 9, 
2007), holding that the professional recruitment steps were required even though the 
employer did not categorize the job as a professional occupation or one requiring a 
college degree.  The Certifying Officer (C.O.) found the job to be that of a Landscape 
Architect based on the employer’s use of that job title from SOC/O*Net even though the 
employer argued the job was that of a Landscape Designer and it only used that title 
because it was the closest one to the actual job title.    After analyzing the O*Net 
description of Landscape Architect and comparing that with the specified job duties, 
BALCA affirmed the C. O.’s denial on the basis that BALCA’s  analysis confirmed the 
categorization by the C.O. of the job as professional. 
 
 BALCA stated “While the Appendix A list of professional occupations is made 
up of jobs customarily associated with the attainment of a bachelor’s degree or higher 
degree, that education level is not mandatory.” Orlandi at pages 5-6.  More significantly, 
the decision quoted from the PERM rule promulgation Preamble;  
 
 “The list of occupations on Appendix A is a list of occupations for which a 
bachelor's or higher degree is the usual requirement for entry into the occupation. The 
fact the alien does not hold a bachelor's degree has no bearing on the recruitment regimen 
to be followed by employers. The primary purpose of the list of occupations is to provide 
employers with the necessary information to determine whether to recruit under the 
standards provided in the regulations for professional occupations or for nonprofessional 
occupations. Publishing a list of occupations we consider appropriate for recruiting under 
the standards for professional occupations provides employers a degree of certainty they 
would not have….”    69 Fed Reg at 77346 (December 27, 2004). 
 
 Not requiring a bachelor’s degree or above as a requirement for the position will 
not relieve the employer from the professional recruitment steps if the job, is indeed, a 
professional one.  Practitioners should become familiar with the list and any job which 
appears to be similar to those on Appendix A should be examined closely with an 
understanding of the Orlandi case.   
 
 See also Federal Medical Group, Inc., 2008-PER-00012 (28 April 2008) and EPI 
Limited Partnership, 2008-PER-00004 (28 April 2008) as to the binding nature of 
Appendix A in the determination of whether the professional recruitment regulations 
must be utilized.  These cases hold that if the occupation is on Appendix A, professional 
recruitment is required regardless of the employer’s stated minimum education and 
experience requirements. For some unknown reason, Appendix A is not codified in the 
regulation.  
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Required Pre-Filing Recruitment  
For Professional Occupations 
 
Exceptions to the Basic Rule 
 
 The recruitment and report of recruitment rules are different for special handling 
cases for college or university teachers selected pursuant to a competitive recruitment and 
selection process, Schedule A cases and sheepherders.  Those categories are not covered 
in any detail in this article.   
 
College and University Teachers (20 C.F.R. §656.18) 
 
 The required journal ad in special handling college or university teacher cases 
must be a print ad in an appropriate national journal (DOL Stakeholders Liaison Meeting, 
AILA Minutes, April 3, 2008, Q 19).  DOL’s position is that 20 C.F.R. § 656.18(b)(3) (ad 
placement for Special Handling) means “in a PRINTED national professional journal,” 
even though the regulation actually says “in a national professional journal.”  Online ads 
are, therefore, not satisfactory at the current time. 
 
Schedule A occupations (20 C.F.R. §§ 656.5 and 656.15) 
 
See discussion below concerning “Posting Notice” Requirement. 
 
Mandatory Steps for All PERM Labor Certification Applications. 
 
 All recruitment steps must be conducted at least 30 days, but no more than 180 
days, before the filing of the application.  There is an exception allowing one of the 3 
additional (non-mandatory) steps to be within the last 30 days for professional 
occupations but it is good practice to avoid this if possible and assure all steps are 
completed more than 30 but less than 180 days before filing. 20 C.F.R. §656.17(e)(1)(i) 
and 20 C.F.R. §656.17(e)(ii). 
 
 Where there are multiple openings, the recruitment steps must reflect that fact by 
referencing the number of openings (i.e., 5 software engineers), using the plural (i.e., 
software engineers), indicating multiple openings (i.e., software engineers – multiple 
openings) or similar wording to assure applicants [and DOL] are aware of the fact that 
there is more than one open job.  PERM FAQs, Round 4, June 1, 2005.  NOTE:  PERM 
FAQs may be found at the ETA Foreign Labor Certification web site - 
http://www.foreignlaborcert.doleta.gov/. 
 
Prevailing Wage Determination (PWD) from the SWA is required in all labor 
certification cases including Schedule A and unionized positions and it is best practice to 
complete the job description and actual minimum requirements and use those to get the 
PWD before start of recruitment. 
The required steps (discussed in detail below) are: 
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1- Notice 
2- Sunday Newspaper ads (2) or Sunday ad and hard copy journal ad 
3- Job Order with SWA 

 
For Professional Occupations 3 additional steps from 10 specified in regulation  
 
1. NOTICE. 20 C.F.R. §656.10(d)  
 
DOL takes the position that the notice requirement at 20 C.F.R. §656.10(d) is not a part 
of recruitment: 
 
 “IMMACT 90. Section 122(b)(1) of IMMACT 90 provides no certification may 
be made unless the employer-applicant, at the time of filing the application, has provided 
notice of the filing to the bargaining representative or, if there is no bargaining 
representative, to employees employed at the facility through posting in conspicuous 
places. In our view, Congress' primary purpose in promulgating the notice requirement 
was to provide a way for interested parties to submit documentary evidence bearing on 
the application for certification rather than to provide another way to recruit for U.S. 
workers. See 8 U.S.C. 1182.” Preamble page 77338. 
 
 However, based on common perception, it is appropriate to cover the “notice” 
requirements in this article. 
  
 All PERM Labor Certification Applications, including Schedule A, 20 C.F.R. 
§§656.15(b)(2) and 656.10(d), and Special Handling, 20 C.F.R. 656.10(d) require 
employers provide “notice of the filing of the Application for Permanent Employment 
Certification and be able to document that notice was provided…”   
 
Notice must be provided either  
-to the bargaining representative(s) (if any) of the employer's employees in the 
occupational classification for which certification of the job opportunity is sought in the 
employer's location(s) in the area of intended employment. Documentation may consist 
of a copy of the letter and a copy of the Application for Permanent Employment 
Certification form that was sent to the bargaining representative.  20 C.F.R. 
§656.10(d)(1)(i). See below for required content. 
 or 
-if there is no such bargaining representative, by posted notice to the employer's 
employees at the facility or location of the employment. 20 C.F.R. §656.10(d)(1)(ii)   
 
 The hard copy notice must be posted for at least 10 consecutive business days 
[does not include Saturday, Sunday or holidays]. Good practice includes adding an extra 
day or 2 to assure no issue arises as to the 10 full day requirement. 

- must be clearly visible and unobstructed  
- must be posted in conspicuous places where the employer's U.S. workers can 

readily read the posted notice on their way to or from their place of employment.  
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 In addition, the employer must publish the notice in any and all in-house media, 
whether electronic or printed, in accordance with the normal procedures used for the 
recruitment of similar positions in the employer's organization.  See discussion below 
regarding content requirements of in-house media posting. 
 
 The employer must maintain and provide, if requested, documentation by 
providing a copy of the posted notice stating: 
 
-specifically where it was posted, and  
-by providing copies of all the in-house media, whether electronic or print, that were used 
to distribute notice of the application in accordance with the procedures used for similar 
positions within the employer's organization.  
 
 In the case of a private household, notice is required under this paragraph (d) 
only if the household employs one or more U.S. workers at the time the application for 
labor certification is filed. 20 C.F. R §656.10(d)(2). 
 
 Required Notice Content (whether hard copy posting or notice to bargaining 
representative) 20 C.F. R §656.10(d)(3) 
 
(i) State the notice is being provided as a result of the filing of an application for 
permanent alien labor certification for the relevant job opportunity; 
(ii) State any person may provide documentary evidence bearing on the application to the 
Certifying Officer of the Department of Labor; 
(iii) Provide the address of the appropriate Certifying Officer; 
(iv) Be provided between 30 and 180 days before filing the application. 
 
If an application is filed under Sec. 656.17, (normal processing) the notice must: 
 
-contain the information required for advertisements by Sec.  656.17(f), 
-state the rate of pay (which must equal or exceed the prevailing wage entered by the 
SWA on the prevailing wage request form), and -contain the information required by 
paragraph (d)(3) of this section. 20 C.F.R. §656.10(d)(4). 
 
NOTE: “Employers can use a wage range in the required notice. It is longstanding DOL 
policy that the employer may offer a wage range as long as the bottom of the range is no 
less than the prevailing rate. See page 114 of Technical Assistance Guide No. 656 Labor 
Certifications (TAG). However, the prevailing wage, which provides the floor for the 
wage range, must be the prevailing wage at the time the recruitment was conducted for 
the application for which the employer is seeking certification, not the prevailing wage 
when the alien beneficiary was initially hired.” Preamble, Page 77338. 
 
 A wage range may be used as long as the lower end is at or above prevailing wage 
and the foreign national’s salary is within the range. 
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 “If an application is filed on behalf of a college and university teacher selected in 
a competitive selection and recruitment process, as provided by Sec.  656.18, the notice 
must include the information required for advertisements by Sec. 656.18(b)(2), and must 
include the information required by paragraph (d)(3)of this section.” 20 C.F.R. 
§656.10(d)(5). 
 
 “If an application is filed under the Schedule A procedures at Sec.  656.15, or the 
procedures for sheepherders at Sec.  656.16, the notice must contain a description of the 
job and rate of pay, and must meet the requirements of this section.”  20 C.F.R. 
§656.10(d)(6). 
 
 PERM FAQs Round 7 has an interesting discussion of posting requirements for 
Schedule A applicants.  It states: 
 
 “If the employer knows where the Schedule A employee will be placed, the 
employer must post the notice at that work-site(s) where the employee will perform the 
work and publish the notice internally using in-house media--whether electronic or print--
in accordance with the normal internal procedures used by the employer to notify its 
employees of employment opportunities in the occupation in question. The prevailing 
wage indicated in the notice will be the wage applicable to the area of intended 
employment where the worksite is located. 
 
 “If the employer does not know where the Schedule A employee will be placed, 
the employer must post the notice at that work-site(s) of all of its current clients, and 
publish the notice of filing internally using electronic and print media according to the 
normal internal procedures used by the employer to notify its employees of employment 
opportunities in the occupation in question. The prevailing wage will be derived from the 
area of the staffing agencies’ headquarters.  
 
 “If the work-site(s) is unknown and the staffing agency has no clients, the 
application would be denied based on the fact that this circumstance indicates no bona-
fide job opportunity exists. The employer cannot establish an actual job opportunity 
under this circumstance. A denial is consistent with established policy in other foreign 
labor certification programs where certification is not granted for jobs that do not exist at 
the time of application.” 
 Is the substance of the “roving employee” analysis applicable to the notice 
requirement for regular processing cases?  See also Minutes of DOL Stakeholder Liaison 
Meeting, March 15, 2007, Questions 18-21. 
 
 All PERM Labor Certification Applications filed on or after June 1, 2008 will be 
processed at the Atlanta PERM Processing Center.  Therefore, all posting notices must 
contain the Atlanta Processing Center address as the place to provide information for all 
postings commencing on or after June 1, 2008.   
 For cases where posting commenced before June 1, 2008, “as long as an address 
for the Certifying Officer in either the Chicago or Atlanta NPC is identified on the 
Notice, this will be sufficient to ensure notice of the filing has been provided and an 
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appropriate office can receive information. OFLC recommends that any application in 
which a "transfer" of jurisdiction is expected to take place (ie [sic], the case might be 
filed before or after June 1) should list both the Chicago and Atlanta addresses. 
Applications in which the posting of the Notice of Filing commences after June 1, 2008 
must list the Atlanta address. Listing the Chicago NPC in addition to the Atlanta NPC, 
however, will not result in a denial.”  Specialization FAQs, Round 1. OFLC announced 
that effective June, 2008 it will centralize the filings of it applications. 73 Fed Reg, Vol. 
73, No. 44, pages 11954-11956 (March 5, 2008). As of that date, permanent labor 
certification applications (PERM) will be handled by the Atlanta National Processing 
Center (NPC). 
 
 Good practice now would assure any posting contain all the required information, 
refer individuals who want to provide information concerning the application to the 
Atlanta Processing Center (see below) and contain the certification of posting specifying 
the specific location where the Notice was posted. 
 
 DOL has indicated that in-house media need not meet all of the strict provisions 
required in the hard copy posting where the structure or usual practice of such in-house 
media do not usually contain or do not permit the exact wording of the hard copy posting.  
See Minutes of DOL Stakeholders Meeting of December 11, 2006, Question 25 wherein 
DOL stated, “(I)n-house media posting does not have to have the exact same language as 
the internal [hard copy] posting.  [DOL] acknowledged that in-house media posting may 
have system constraints which don’t allow the full posting language to be included. 
 
 Counsel should be careful to attempt to include all required hard copy posting 
information in the in-house media version or be prepared to document the limits of such 
in-house media preventing such inclusion. 
 
A proper posting notice would include the following: 
 
POSTING NOTICE 
 
JOB TITLE (from ETA 9089) 
 
JOB DESCRIPTION (full as on ETA 9089) 
 
 HOURS OF WORK (Ex.- 40HRS/wk, M-F, 9am-5pm),   
 
SALARY (exact or range as discussed in this article) 
 
EDUCATION AND EXPERIENCE REQUIREMENTS (exactly as appears on ETA 
9089) 
 
LOCATION OF POSITION (city, state) 
 
INDICATE CONTACT INFO FOR RESUMES   
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THIS NOTICE IS BEING POSTED BECAUSE AN APPLICATION FOR 
PERMANENT ALIEN LABOR CERTIFICATION IS BEING FILED FOR A [INSERT 
JOB TITLE].  ANY PERSON MAY PROVIDE DOCUMENTARY EVIDENCE 
BEARING ON THIS APPLICATION TO 
 
U.S. Department of Labor 
Employment and Training Administration 
Harris Tower 
233 Peachtree Street, NE, Suite 410 
Atlanta, Georgia 30303 
 
This notice was posted from [start date] to [end date] at (give specific location. e.g., HR 
Bulletin Board- 3rd floor) in a conspicuous place where similar notices are posted. 
 
  Printed Name 
  Title 
  Signature 
  Date 
 

2. Job Order.  20 C.F.R.§656.17(e)(1)((i)(A) 
 
 Placement of a job order with the SWA serving the area of intended employment 
for a period of at least 30 days. The start and end dates of the job order entered on the 
application shall serve as documentation of this step. 20 C.F.R. 656.17(e)(1)((i)(A). It is 
suggested that good practice includes a few extra days beyond the 30 day minimum, if 
time permits.  
 
 At the DOL Stakeholders Liaison Meeting (Question 11 in AILA Minutes of 
same), April 3, 2008, DOL distinguished documentation of the dates of job order posting 
and the substance of the job order itself.  It is best practice to print out a full copy of the 
job order on the first date it is up and the last date it is up and perhaps a day in the middle 
of the period.  This will provide proof of the dates of the job order as well as the content.   
 
3.  Advertisements In Newspaper Or Professional Journals  
 
20 C.F.R. §656.17(e)(1)(i)(B) 
 
(1) Placing an advertisement on two different Sundays in the newspaper of general 
circulation in the area of intended employment most appropriate to the occupation and 
the workers likely to apply for the job opportunity and most likely to bring responses 
from able, willing, qualified, and available U.S. workers. 
 
     (2) If the job opportunity is located in a rural area of intended employment 
that does not have a newspaper with a Sunday edition, the employer may use the edition 
with the widest circulation in the area of intended employment. 
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     (3) The advertisements must satisfy certain requirements (see below).  
Documentation of this step can be satisfied by furnishing copies of the newspaper pages 
in which the advertisements appeared or proof of publication furnished by the newspaper. 
 

(4) If the job involved in the application requires experience and an advanced 
degree, and a professional journal normally would be used to advertise 
the job opportunity, the employer may, in lieu of one of the Sunday 
advertisements, place an advertisement in the professional journal most 
likely to bring responses from able, willing, qualified, and available U.S. 
workers. Documentation of this step can be satisfied 

 
by providing a copy of the page in which the advertisement appeared. This must be in a 
printed (hard copy) journal and may not be electronic.  See below. 
 
 The advertisements whether in a newspaper of general circulation or, if the 
employer chooses to place one in a professional journal in lieu of one of the 2 required 
Sunday ads must, pursuant to 20 C.F.R. §656.17(f). 
 
(1) Name the employer; 
(2) Direct applicants to report or send resumes, as appropriate for the occupation, to 
the employer; 
(3)  Provide a description of the vacancy specific enough to apprise the U.S. workers 
of the job opportunity for which certification is sought; 
(4)  Indicate the geographic area of employment with enough specificity to apprise 
applicants of any travel requirements and where applicants will likely have to reside to 
perform the job opportunity; 
(5) Not contain a wage rate lower than the prevailing wage rate; 
(6) Not contain any job requirements or duties which exceed the job requirements or 
duties listed on the ETA Form 9089; and 
(7) Not contain wages or terms and conditions of employment that are less favorable 
than those offered to the alien. 
 
 DOL has clearly stated that there is no requirement that the wage rate appear 
anywhere in the recruitment steps but in the required “hard copy” Notice and any other 
employer media normally used to disseminate job availability information (see discussion 
above as to what is required in additional employer media notices). 
 
 “The advertising requirements at Sec. 656.17(f) of this final rule no longer include 
wage or salary information; however, the wage offered must be included in the notice.” 
Preamble page 77338 
 
 and  
 “Regarding the suggestion to include the notice information in one of the required 
recruitment advertisements at Sec. 656.17(e), we do not believe this is appropriate. As 
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described above, this final rule the statutory notice provision consistent with Congress' 
intent.” Preamble page 77339 
 
DOL, in the preamble at page 77347 stated: 
 “We believe the proposed regulatory language gives employers flexibility to draft 
appropriate advertisements that comply, and that lengthy, detailed advertisements are not 
required by the regulation.  The regulation does not require employers to run 
advertisements enumerating every job duty, job requirement, and condition of 
employment; rather, employers need only apprise applicants of the job opportunity. As 
long as the employer can demonstrate a logical nexus between the advertisement and the 
position listed on the employer's application, the employer will meet the requirement of 
apprising applicants of the job opportunity. An advertisement that includes a descriptive 
job title, the name of the employer, and the means to contact the employer might be 
sufficient to apprise potentially qualified applicants of the job opportunity. Employers 
need not specify the job site, unless the job site is unclear; for example, if applicants must 
respond to a location other than the job site (e.g., company headquarters in another state) 
or if the employer has multiple job sites. If an employer wishes to include additional 
information about the job opportunity, such as the minimum education and experience 
requirements or specific job duties, the employer may do so, provided these requirements 
also appear on the ETA Form 9089.     Employers should note, however, that while they 
will have the option to place broadly written advertisements with few details regarding 
job duties and requirements, employers must prepare a recruitment report that addresses 
all minimally qualified applicants for the job opportunity. If an employer places a generic 
advertisement, the employer may receive a large volume of applicants, all of whom must 
be addressed in the recruitment report. Employers placing general advertisements may 
wish to include a job identification code or other information to assist the employer in 
tracking applicants to the job opportunity.” 
 
 This rather comforting statement is not binding since it does not appear in the 
actual regulatory language.  A word of caution is appropriate here.  Aside from DOL’s 
own warning about the possible volume of applicants, this author believes discretion is in 
order and that the ad should advise potential applicant’s of at least the core the job duties 
and minimum educational and experience requirements as well as the job location.  
 
A final word about ads.  The Preamble contains a caution about “buried ads: 
 
 “Employers are still required to recruit in good faith and placement of the 
employer's advertisement under an inappropriate heading or keyword would be 
considered a failure to make good-faith efforts to recruit U.S. workers. See H.C. 
LaMarche Enterprises, Inc., (87-INA-607, October 27, 1988)(en banc), Wailua 
Associates, (88-INA-533, June 14, 1989), Quality Rebuilders Corporation, (93-INA-144, 
June 28, 1994).”  Preamble at page 77348 
 
Additional Recruitment Steps For Professional Occupations 
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Where the job is a professional occupation (one requiring a bachelor’s degree as the 
normal entry level education -See also Appendix A in the original rule promulgation 
on December 27, 2004 and discussion above) the employer must select three (3) 
additional recruitment steps from the alternatives from the following, 20 C.F.R. 
§656.17(e)(4)(ii): 
 
 None of the steps may be over 180 days old at the time the PERM application is 
filed and only one of the steps may be taken within the 30 days prior to filing. No step 
may be used more than once. 
 
    (A) Job fairs. Recruitment at job fairs for the occupation involved in the 
application, which can be documented by brochures advertising the fair and newspaper 
advertisements in which the employer is named as a participant in the job fair. 
 
  (B) Employer's Web site. The use of the employer's Web site as a recruitment 
medium can be documented by providing dated copies of pages from the site that 
advertise the occupation involved in the application.  As indicated regarding the job order 
above, printing out the first day and last day of the posting and perhaps a day in the 
middle will assure proper documentation of this step exists. 
  (C) Job search Web site other than the employer's. The use of a job search Web 
site other than the employer's can be documented by providing dated copies of pages 
from one or more website(s) that advertise the occupation involved in the application. 
Copies of web pages generated in conjunction with the required newspaper 
advertisements can serve as documentation of the use of a Web site other than the 
employer's (Preamble page 77345) as can any legitimately appropriate job search web 
site. An online job listing, even if posted in conjunction with a print advertisement, 
qualifies as an additional recruitment step.  
 
  (D) On-campus recruiting. The employer's on-campus recruiting can be 
documented by providing copies of the notification issued or posted by the college's or 
university's placement office naming the employer and the date it conducted interviews 
for employment in the occupation. Distinguish this “campus job fair” type of activity 
from campus placement office (H. below). 
 
  (E) Trade or professional organizations. The use of professional or 
trade organizations as a recruitment source can be documented by providing copies of 
pages of newsletters or trade journals containing advertisements for the occupation 
involved in the application for alien employment certification. 
 
NOTE:  The practitioner must distinguish the purpose of the journal ad to determine 
whether this step may use electronic rather than print media.  As indicated in PERM 
FAQs, Round 9 on November 29, 2006 (and reiterated, in part, at the DOL Stakeholders 
Liaison Meeting in AILA Minutes of April 3, 2008, Question 8), clarifying whether the 
Trade or Professional Organization additional recruitment method (one alternative out of 
the three of ten in the PERM regulations required for professional positions) can be done 
via those organizations’ website job postings. The FAQ states: 
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 “The employer may not use an electronic national professional journal to satisfy 
the provision found at 20 CFR 656.17(e)(1)(i)(B)(4) permitting the use of a journal as an 
alternative to one of the mandatory Sunday advertisements for professional positions. The 
employer may not use an electronic national professional journal to satisfy the provision 
found at § 656.18(b)(3) requiring an advertisement in a journal under optional special 
recruitment procedures for college and university teachers. The employer must use a print 
journal to satisfy these two requirements. However, if the employer wishes to use a 
professional or trade organization as a recruitment source to satisfy the additional 
recruitment required for professionals found at §656.17(e)(1)(ii)(E), the employer may 
use that organization’s electronic journal to place an advertisement. Dated copies of 
pages from the electronic journal showing the advertisement can serve to satisfy the 
documentation requirement.”  
 
 (F) Private employment firms. The use of private employment firms or 
placement agencies can be documented by providing documentation sufficient to 
demonstrate that recruitment has been conducted by a private firm for the occupation for 
which certification is sought. For example, documentation might consist of copies of 
contracts between the employer and the private employment firm and copies of 
advertisements placed by the private employment firm for the occupation involved in 
the application. 
 
 (G) Employee referral program with incentives. The use of an employee 
referral program with incentives can be documented by providing dated copies of 
employer notices or memoranda advertising the program and specifying the incentives 
offered.  The Preamble at page 77345 states that the employee incentive program must 
have identifiable incentives.   
 
  (H) Campus placement offices. The use of a campus placement office 
can be documented by providing a copy of the employer's notice of the job opportunity 
provided to the campus placement office. DOL originally took the position that this step 
could only be used if the job required a degree but no experience, Preamble page 77345.  
However, AT FAQ Round 10, DOL reversed its position and stated it would permit this 
option to be used for employment opportunities even if the job requires experience in 
addition to the degree. 
 
 (I) Local and ethnic newspapers. The use of local and ethnic 
newspapers can be documented by providing a copy of the page in the newspaper that 
contains the employer's advertisement. At page 77345 of the Preamble, DOL indicated 
that local and ethnic newspapers may be used “to the extent they are appropriate for the 
job opportunity.” 
 
 (J) Radio and television advertisements. The use of radio and television 
advertisements can be documented by providing a copy of the employer's text of the 
employer's advertisement along with a written confirmation from the radio or television 
station stating when the advertisement was aired. 
Recruitment  Report. 20 C.F.R. §656.17(g) 
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 (1) The employer must prepare a recruitment report signed by the employer or the 
employer's representative describing the recruitment steps undertaken and the results 
achieved, the number of hires, and, if applicable, the number of U.S. workers rejected, 
categorized by the lawful job related reasons for such rejections. The Certifying Officer, 
after reviewing the employer's recruitment report, may request the U.S. workers' resumes 
or applications, sorted by the reasons the workers were rejected. 
 
(2) A U.S. worker is able and qualified for the job opportunity if the worker can acquire 
the skills necessary to perform the duties involved in the occupation during a reasonable 
period of on-the-job training. Rejecting U.S. workers for lacking skills necessary to 
perform the duties involved in the occupation, where the U.S. workers are capable of 
acquiring the skills during a reasonable period of on-the-job training is not a lawful job-
related reason for rejection of the U.S. workers. 
 
  In response to comments raised with respect to this issue, DOL revised its 
recruitment report requirements by removing the requirement that each individual U.S. 
worker who applied for the job opportunity be identified on the report. However, the 
employer retains 
the responsibility for proving that U.S. workers are not available for the job opportunity 
and any U.S. worker rejections were for lawful reasons. Preamble page 77350.  
 
Supervised Recruitment.  8 C.F.R. §656.21 
 
     “(a) Supervised recruitment. Where the Certifying Officer determines it 
appropriate, post-filing supervised recruitment may be required of the employer for the 
pending application or future applications pursuant to Sec.  656.20(b). 
 
 Further discussion of supervised recruitment requirements is beyond the scope of 
this article.  Based on prior BALCA case law, however, it should be enough to advise 
that if the practitioner is in a supervised recruitment situation strict compliance is the best 
practice.  
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